BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by ) SPB Case No. 33955
. ) sowD pea s oy
) (Precedential)
)
From deni al of reinstatenent ) NO 96-03
fromdisability retirenent to the )
position of Correctional Oficer )
at the California Medical Facility )
Departnment of Corrections at )
Vacavill e ) April 1-2, 1996
Appear ances: Carlos Alcala, Attorney, on behalf of appellant

éo— JIE John Wnn, Staff Counsel, California Departnent of
rrections, on behalf of respondent, California Medical Facility

at Vacaville.

Before: Lorrie Ward, President; Floss Bos, Vice President; R chard
Carpenter and Alice Stoner, Menbers.
DECI SI ON

This case is before the State Personnel Board (Board) for
determnation after the Board rejected the proposed decision of the
Adm ni strative Law Judge (ALJ) in the matter of the appeal by
3 ‘B rom denial of reinstatenent from disability
retirement to the position of Correctional Oficer at the
California Medical Facility, Department of Corrections at Vacaville
(Departnent).

(B ' (arpellant) alleges that he is entitled to
reinstatenent in the position of Correctional Oficer following a
determnation by the Public Enployees Retirenent System (PERS) that
he is no | onger disabled fromenploynent in his appointed position.

The Departnent alleges that appellant waived his right to
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reinstatenent to any position within the Youth & Adult Corrections
Agency. As a threshold matter, the ALJ concluded that the Board
| acked jurisdiction to consider whether appellant was entitled to
reinstatenent followng the determnation by PERS that appellant
was no longer eligible for disability retirenent. The ALJ then
went on to issue an advisory opinion stating that, assumng the
Board did have jurisdiction, the evidence established that
appel l ant executed a valid and enforceable waiver of his right to
reinstatenent with the Departnent. PERS filed "informational
briefs", in both the original proceedings before the ALJ and this
proceedi ng before the Board, in which PERS took the position that
the SPB has jurisdiction over the issue of whether the Departnent
is obligated to reenploy appellant after termnation of his
disability retirenment by PERS. PERS further argued that the waiver
si gned by appellant should not be enforced on the grounds that it
is contrary to public policy and could require PERS to continue
payi ng appellant disability benefits indefinitely.

For the reasons that follow, we adopt the attached ALJ's
Proposed Decision with the exception of Section IV, subsections "B"
through "E, " to the extent that it 1is consistent with this
Deci si on. W conclude that we have jurisdiction to determne
whet her appellant is entitled to reinstatenent in his forner
position followwng a PERS determnation that he is no |onger

nmedically eligible for disability retirement. W further concl ude
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that appellant executed a valid waiver of his right to return to
enpl oynent with the Departnment, and that the Departnent is not
obligated to reinstate him Because our constitutional and
statutory authority is Ilimted to enforcenent of the civil service
statutes, we decline to address the issue of what effect this
result may have on the obligation of PERS to continue paying
disability retirenent benefits to appellant.
| SSUES

1. Wether the State Personnel Board has jurisdiction to
resol ve a dispute over appellant's right to reinstatenent follow ng
a determnation by the Public Enployees' Retirement System (PERS)
that he is no longer eligible for disability retirenent.

2.  \Wiether appellant waived his right to reinstatenent wth
t he Departnent.

DI SCUSSI ON!

Jurisdiction

Qur statutory authority is derived from Article VI, Section
3(a) of the California Constitution, which authorizes the Board to

"enforce the civil service statutes."?

' A full statenent of the facts is contained in the ALJ's
Proposed Deci sion, a copy of which is attached hereto.

e note that, under Board Rule 446, 2 Cal. Code Regs. § 446
disability retirenment is considered a tenporary separation from
state service.
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W have previously construed our jurisdiction over nedical
termnations, as set forth in Governnent Code 8§ 19253.5, to include
the authority to order a state appointing power to provide
enpl oynent to a state enployee followi ng a PERS determ nation that
the enployee is not nedically eligible for disability retirenent.
See, e.0., J ' (1993) SPB Dec. No. 93-01, 3 N
(1993) SPB Dec. No. 93-08. In those cases, we determned that an
appointing power could not termnate an enployee for nedical
reasons under CGovernnent Code 8§ 19253.5 or otherw se deny
enpl oynent based on nedi cal reasons once PERS determned that the
enpl oyee was not nedically unable to work.

In its second Informational Brief, PERS takes the position
that the Board, not PERS, has the authority to order a state
departnent to reenploy an enployee whose status has changed, for
PERS s purposes, from retirenent to nonretirenent status. Ve
agr ee. As noted correctly by PERS, the Public Enployees
Retirenment Law vests authority in PERS to determne whether an
individual in PERS-covered enploynent is disabled for retirenent
pur poses. Government Code 88 21040-21034. This includes the
authority to determne whether or not an individual who has
previously been disability retired is no |onger disabled and
therefore eligible for "reinstatenent” to nonretirenent status.
CGovernment Code 88 21028-21029. However, PERS has no authority to

order a state departnent to provide continued enpl oynment or
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reenpl oynent to an enpl oyee, or to provide any renedies to enforce
such an order

Here, the Departnent does not assert that its refusal to
reinstate appellant is based on concerns regarding his nedical
condition. Instead, it bases its refusal solely on the fact that,
in settling his workers conpensation claim appellant expressly
wai ved his right to return to work for any departnent within the
Yout h and Adult Corrections Agency.

There is no specific statutory provision vesting jurisdiction
with any entity over a refusal to reinstate for nonnedi cal reasons
followwng a disability retirement. Nonetheless, in the absence of
any statutory authority to the contrary, we view the question of
whet her the Departnent lawfully refused to return appellant to work
followng the conclusion of a disability retirement as w thin our
general jurisdiction to enforce the civil service statutes relating
to tenure in civil service enploynent. Had the issue of waiver not
been raised in this case, our authority under Covernnent Code
section 19253.5 would have permtted us to order the Departnent to
reenpl oy appellant followng the PERS determnation. Accordingly,
we construe our jurisdiction as including the authority to
determ ne whether, following a PERS determ nation that an enpl oyee
is not nedically eligible for disability retirenent, the enployee

is entitled to return to his fornmer position.
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Wi ver

W adopt the determnation of the ALJ that appellant know ngly
executed a valid waiver of his right to reenployment with the
Depart nment . W further adopt the determnation of the ALJ that
appel lant's waiver is not contrary to public policy, nor is it
i nconsi stent with the provisions of CGovernment Code § 21029.°
In so doing, we note that the waiver only applies to the Youth and
Adult Corrections Agency, and does not preclude appellant from
seeki ng enpl oynent with any other state agency.

Mor eover, we conclude that Cansdal e v. Board of Adm nistration

(1976) 59 Cal . App.3d 656 does not conpel a contrary result in this

case. There, the court suggested in dicta that an enployee who

exercises his option to reinstatenent follow ng the cancellation of
his disability retirement cannot be termnated wthout the due

process protections outlined in Skelly v. State Personnel Board

SGovernment Code § 21029 provides, in relevant part:

If the determ nation pursuant to Section 21028 is that
the recipient is not so incapacitated for duty in the
position held when retired for disability or in a
position in the sane classification or in the position
with regard to which he or she has applied for
reinstatenment and his or her enployer offers to
reinstate that enpl oyee, his or her disability
retirenment allowance shall be canceled forthwith, and he
or she shall becone a nenber of the retirement system

If the recipient was an enployee of the state...and is
so determned to be not incapacitated for duty in the
position held when retired for disability...he or she

shall be reinstated at his or her option to such a

position....(enphasis added).
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(1976) 15 Cal.3d 194. Here, however, appellant waived his right to
exercise his option to reinstatenent under Governnent Code § 20129.
Therefore, the Departnent took no action to deprive him of any
property interest, and no Skelly issue arises.

W expressly decline to determne whether PERS has any
obligation to continue paying disability benefits to appellant
followwng its determnation that appellant is no |longer nedically
di sabl ed fromenploynent in his fornmer position.*

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby CRDERED t hat:

1. The attached ALJ's Proposed Decision is adopted to the
extent it is consistent with this Decision;

2. The appeal of 7 ' from denial of
reinstatenent from disability retirement to the position of
Correctional Oficer is DEN ED

3. This decision is certified for publication as a

Precedenti al Decision. (Government Code section 19582.5).

“I'n light of our conclusion that appellant waived his right to
reinstatenent with the Departnent, we also decline to consider
whet her appellant's alleged dishonesty during his retirenent
provi des a separate ground for denying reinstatenent.
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THE STATE PERSONNEL BQARD*
Lorrie Ward, President
Fl oss Bos, Vice President
R chard Carpenter, Menber
Al ice Stoner, Menber

*Menber Ron Alvarado was not present when this decision was
adopt ed.

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Oder at its neeting on

April 1-2, 1996.

C. Lance Barnett, Ph.D.
Executive Oficer
St at e Personnel Board
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BEFORE THE STATE PERSONNEL BQOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by
" '

)
) Case No. 33955
)
Fromdenial of reinstatenent from )
disability retirenent to the )
position of Correctional Oficer )
at the California Medical Facility,)
Departnent of Corrections at )

)

Vacavi |l |l e

PROPOSED DECI SI ON

This matter cane on regularly for hearing before Mary
C. Bowran, Admnistrative Law Judge (ALJ), State Personnel Board
(SPB), on March 29, 1995, at Vacaville, California, and on April 6
and June 12, 1995, at Sacranento, California.

The appel lant, (3 ‘B Ves present. On
March 29 and April 6, he was represented by Carlos Alcala. On June
12, 1995, he appeared w thout representation.

The respondent was represented by John Wnn, Staff Counsel,
California Departnent of Corrections (CDC).

Evidence having been received and duly considered, the
Adm ni strative Law Judge nakes the follow ng findings of fact and
Pr oposed Deci si on:

I

On June 17, 1993, the appellant requested reinstatenent from
disability retirement to Correctional Oficer with CDC On June
30, 1993, CDC denied the request; and on July 12, 1993, appell ant

appeal ed that decision to the SPB.
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The jurisdiction of the SPB to hear the matter is at issue.
The parties agreed to a hearing on the nerits before the SPB and a
ruling on jurisdiction was reserved.

The matter was originally set for a hearing before ALJ Phillip
E. Callis on March 3, 1994. It was continued at the request of the
respondent with the concurrence of the appellant. It was reset for
August 24, 1994, but was again continued at the request of the
respondent with the concurrence of the appellant.

On February 6, 1995, the matter was set a third tinme before
ALJ NMary C. Bowran. Appel l ant's counsel appeared telephonically
and requested a continuance because of a calendar conflict in
Sacramento Muini ci pal / Superior Court. The continuance was granted
for good cause shown.

The hearing commenced on March 29 and continued on April 6
1995. At the end of the second day of hearing, the record was |eft
open to take a declaration from John R Holstedt, respondent's
W t ness. Because of the inability of counsels to agree on the
decl aration, another day of hearing was set for June 12, 1995.

Respondent's counsel and the appellant appeared. Appellant's
counsel did not appear. Two hours before the hearing, his
secretary faxed an unsigned letter to the ALJ and respondent's
counsel advising that he would not be present because he was in a
trial in San Joaquin County. He suggested in the letter that if
Hol stedt did not testify "the matter should sinply be put on the

record,"” and if the
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respondent’'s counsel did not plan to have himtestify, the record
could be "closed."

Respondent's counsel chose not to have Holstedt testify.
Accordingly, a record of his decision was made and the record of
heari ng cl osed.

I
WORK H STORY

On February 10, 1986, the appellant began working for the
State as a Correctional Oficer at the California Medical Facility
(AQwF) at Vacaville. On May 11, 1987, he was injured in the line of
duty and was off work for approximately three nonths. He returned
to light duty for approximately nine nonths; and thereafter, he was
disability retired at the request of respondent through application
to the Public Enployees Retirenment System (PERS)

The appellant filed Wrkers' Conpensation clains with the
State Conpensation Insurance Fund (SCF) against the departnent
relating to the May 11, 1987, injury. Al clains were settled by a
wai ver of reenpl oynment and a conprom se and rel ease executed Apri
23, 1991.

On June 16, 1993, upon prior application by the appellant,
PERS issued a letter determnation that the appellant was again
capable of performng the duties of a Correctional Oficer and
approved appellant's application for reinstatenent from disability
retirenent. The letter determnation advised the appellant that
his disability retirenent allowance would continue until he was

of fered
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reenpl oynent with CDC and directed himto contact CDC to arrange
reenpl oynent .

As stated at section | above, on June 17, 1993, the appell ant
applied to CDC for reinstatenent to the position of Correctiona
Oficer. On June 30, 1993, OW advised him that he would not
berei nstated because he had executed an agreenent on April 23,
1991, whereby he waived reenploynent rights with the Youth and
Correctional Agency (including CDC).

The appel | ant currently receives a nonthly disability
retirement allowance through PERS. He has not been reinstated to
any civil service position with the State.

11
| SSUES

The jurisdiction of the SPB to hear and decide the matter is
at issue.

Al so at issue is whether the appellant executed a valid waiver
of his nmandatory right to reinstatenent to the position of
Correctional Oficer, prohibiting himfrom further enploynment wth
CDC

IV
JURI SDI CTI ON

A. The SPB is not prohibited from hearing the matter pursuant to
CGover nment Code section 19996. 1.

Prior to the hearing and at the hearing, the respondent
challenged the jurisdiction of the SPB to reinstate the appell ant
to enployment wth CDC The respondent contended that the

appel I ant executed a valid waiver on April 23,
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1991, which was in effect a resignation from State service and that
the only appeal rights which exist are those set forth in
CGover nment Code section 19996. 1.

Section 19996.1 provides for resignation from State civil
service subject to Departnent of Personnel Admnistration (DPA
rules. It also provides for an appeal to DPA, not SPB, by petition
to set aside a resignation, when the petition is filed with DPA
within 30 days after the |last date upon which service to the state
is rendered or the date the resignation is tendered to the
appoi nting authority, whichever is |ater.

The | anguage of the waiver, at issue, is as follows:

| understand that the Departnent of Corrections

will not settle ny workers' conpensation cases by

conpromse and release so long as the possibility

remains that | m ght becone reenployed by that
departnment or the Youth and Adult Corrections Agency. |
understand that | have alternatives to a conprom se and

rel ease settlement but | prefer that settlement. After

consultation with ny attorneys in both the workers

conpensation case and the civil case which |I also have

with the Departnment of Corrections, | hereby waive any

rights to reinstatenment or rehire and | agree not to

apply for enploynent wthin the Youth and Adult
Corrections Agency. —er—the DPepartrment—of Correetions—in
Ceular "

It is signed "CHNEEN JEEEEE and dated "4/23/91."

The | anguage does not support the respondent's contention that
it is a"resignation." It is a waiver of reenploynent. Therefore,
the SPB is not prohibited from hearing the nmatter based solely on

section 19996. 1.
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B. The Public Enployees' Retirenment Law is controlling.

A second jurisdictional issue raised by the ALJ is whether the
appeal is properly before the SPB. In order to nmake a
jurisdictional determnation, the controlling | aw nust be addressed
within the context of SPB s authority.

The SPB is an agency of Constitution authority. It derives
its authority from Section 2 Article MI of the California
Consti tution. Its enforcenent authority is set forth at section
3(a) of the Constitution, as follows:

The board shall enforce the civil service statutes

and, by mgjority vote of all its nenbers, shal

prescribe probationary periods and classifications,

adopt other rules authorized by statute, and review

di sci plinary actions.

The inplenenting legislation for the exercise of this
authority is the Gvil Service Act set forth at Governnent Code
sections 18500 through 19799. (See also the SPB regul ations set
forth at 2 CCR sections 1 through 549.)

The SPB has statutory authority to ensure that prior civil
service enpl oyees are properly mandatorily reinstated from nedi ca
termnation, pursuant to Covernnment Code section 19253.5. The SPB
also has jurisdiction over certain permssive reinstatenents, as
limted by Governnent Code sections 19140 through 19180. Those
sections do not provide authority for the SPB to enforce mandatory
reinstatenment of a disability retired civil service enployee.

(Sonme reinstatenment rights fall statutorily within the jurisdiction

of DPA.)
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The Public Enployee Retirenent System and its Board of
Adm nistration are by contrast, statutory, not constitu-tional, in
origin. The governing law is the Public Enployees' Retirenment Law
set forth at Governnent Code sections 20000 through 21763. The
systemand its board were created by Chapter 700 of the Statutes of
1931, as anmended and continues in existence as a unit of the State
and Consuner Services Agency. (See also the PERS regul ations set
forth at 2 CCR sections 550 t hrough 599. 515.)

The Public Enployees' Retirenent Law vests authority in PERS
to review and deci de whether a public enployee shall be disability
retired. See sections 21020 through 21034. It also vests
authority in PERS to determne whether a retired nenber shall be
reinstated fromretirement. See sections 2110 through 21103.

The appellant is not currently a civil service enpl oyee under
the jurisdiction of the Gvil Service Act; he is a nenber of the
PERS drawing a retirenent allowance under the Public Enployees
Retirenent Law He was disability retired effective Cctober 26,
1988, pursuant to the Public Enployees' Retirenment Law, and he is
seeking reinstatenent from retirement under the Public Enployees’
Retirenent Law

By direction of PERS, he was examned by a physician and
determned to be no longer physically incapacitated to performhis
fornmer duties as a Correctional Oficer. The particular statutes
controlling are sections 21028 and 21029, which provide at rel evant

part:
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21028. ... UWon the basis of [a nedical] ...

examnation , the [Public Enployees' Retirenent Board]
shall determne whether [a retiree]... is stil

i ncapacitated, physically or nentally, for duty in the

state agency... where he or she was enployed and in the

position held by himor her when retired for disability,
or in a position in the same classification, and for the
duties of the position with regard to which he or she
has applied for reinstatenment fromretirenent.

21029. If the determ nation pursuant to Section 21028
is that the recipient is not so incapacitated for duty
in the position held when retired for disability or in a
position in the sane classification or in the position
with regard to which he or she has applied for
reinstatement and his or her enployee offers to
reinstate that enpl oyee, his or her disability
retirenment allowance shall be canceled forthwith, and he
or she shall becone a nenber of the retirement system

If the recipient was an enployee of the
state...and is so determned to be not incapacitated for
duty in t he posi tion hel d when retired for
disability...he or she shall be reinstated at his or her
option to such a position..

These are the provisions of law applicable to this case.
Therefore, it is concluded that are no provisions of law set forth
in the Gvil Service Act (which is the statute setting forth SPB s
enforcenent authority) under which the appellant is seeking relief.

C. The parties have appeal rights before PERS and the courts, not
SPB.

The Public Enployees Retirenent Law provides for appeals of
PERS decisions, including the decision of PERS finding the
appellant no longer incapacitated but still entitled to an
al | onance. Those appeal rights are set forth at 2 CCR section

555. 1, which provides as foll ows:
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Any applicant dissatisfied with the action of the

Executive Oficer on his application, other than his

referral of the matter for hearing, nmay appeal such

action to the Board by filing a witten notice of such
appeal at the offices of the Board within thirty days of

the date of the mailing to himby the Executive Oficer,

at his nost recent address of record, of notice of the

action and right of appeal...

The parties were advised of section 555.1 in the
original letter of determ nation issued June 16, 1993.

CDC did not appeal the determnation of PERS regarding
appellant's reinstatenment from disability. It did not reinstate
hi m

The California Code of Gvil Procedure also provides for
judicial review, either by ordinary nmandanmus (section 1085) or
adm ni strative mandanus (section 1094.5) action. CDC did not
chal | enge PERS determ nation by judicial process. Neither PERS nor
t he appel | ant, although both were represented by counsel, sought to
enforce PERS directive to CDC to reinstate the appellant by
judicial process.

Appel l ant's response was instead to seek an alternate forum
the SPB, to resolve the issues of the validity of the waiver
executed with the Wrkers' Conpensation settlenent approved by the
Wr kers' Conpensati on Appeal s Board (WCAB).

D. The parties consented to an evidentiary hearing before the SPB.

On Novenber 19, 1993, CDC inpliedly consented to the SPB
deciding the issue of enforceability of the waiver. In a letter
from Steve Canbra, Regional Admnistrator for the Institutions

Division of CDC to the appellant, Canbra stated,
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your request to exercise your reinstatenent rights

from your disability retirement is denied. You rmay

appeal this decision in witing directly to M. David

Tristan, Deputy Director, Institutions Dvision, at the

above address. You nmay also appeal this decision by

contacting the State Personnel Board.

On August 11, 1993, simlarly PERS issued a letter to
appellant advising him that PERS would continue to pay him
disability retirement benefits "pending the outconme of any SPB
pr oceedi ngs. " PERS |ater sought permssion to file an
informational pre-hearing brief in this matter. (That request was
granted by the Chief ALJ prior to hearing.) |In its informationa
brief, PERS referenced a prior advisory opinion of the Policy
Division of the State Personnel Board issued by Duane Morford,
Chief of the Policy Dvision, SPB to Steven Phillips, Chief of the
Post Retirenment Services Dvision of PERS on February 20, 1992
The nenorandum confirnmed discussion between the two chiefs
regarding reinstatenent followng disability retirenment, and was
apparently relied on in resolving simlar disability reinstatenent
i ssues in the past.

The appellant continues to seek an opinion from SPB to resol ve
the enforceability of the waiver and his request for reinstatenent.

SPB, itself, has at tines exercised broad authority in the
area of public enploynent/retirenent. According to two
precedential decisions (O] ' (1993) SPB Dec. No. 93-01 and
JE B M (1993) SPB Dec. No. 93-08), the SPB has

jurisdiction to consi der appeal s of enpl oyees who have
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not been nedically separated either by termnation or disability
retirement as "constructive nedical term nati ons; and that
jurisdiction arises from Article VII, section 3 of the California
Constitution which gives the SPB "direct authority to 'enforce
civil service statutes.'" (See Ml at page 6.) Section 3
provides in its entirety,

The [SPB] board shall enforce the civil service
statues and, by majority vote of all its nmenbers, shal
prescribe probationary periods and classifications,
adopted other rules authorized by statute and review
di sci plinary actions.

Section 3 is proceeded by section 1, however, which provides that
"civil service" includes every "officer and enployee of the state
except as otherwi se provided in this Constitution.” "Enployee" is
defined in the Gvil Service Act as "a person legally holding a
position in state civil service." The appellant is not currently a

civil service enpl oyee.

E. The SPB is without authority to enforce the Public Enpl oyees'

Retirement Law, however, it can issue an advisory opinion, as

requested by parties. It is concluded from the above, that at

the time of the appeal, the parties had recourse to seek review of
PERS and/or respondent's determnations either to PERS or to the
courts. No such tinely action was taken.

It is also concluded that at the tine of the appeal and up to
this date, the appellant is not a civil service enployee; he is a
retired public enployee. Therefore, jurisdiction to review the
actions of PERS and/or CDC with respect to the Public Enployees'

Retirenent Law, as set
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forth at Title 2 of the Governnent Code commencing wth section
20000, does not rest with SPB.
Because the parties have agreed to a hearing on the nerits
before the SPB, the follow ng advi sory opinion is rendered.
\Y
WAl VER

At issue is whether the appellant executed a valid waiver of
his mandatory right to reinstatenrent to the position of
Correctional Oficer, thereby prohibiting him from further
enpl oynent with CDC.

A Validity of Waiver - It was not forged.

The original waiver was placed in evidence. The waiver was
drafted by either appellant or respondent's workers' conpensation
attorney on April 23, 1991. It was signed "O N ‘T
4/ 23/91. " The appellant's workers' conpensation attorney nailed
the appellant a copy of the waiver and the executed conprom se and
rel ease shortly after it was approved by the WCAB in 1991.

Approxi mately two years later, the appellant sued his workers'
conpensation attorney for danmages alleging that the signature
ascribed to himand date on the waiver were forged. A notion for
summary judgnent was filed by the attorney. That notion was
granted on or about Novenber 14, 1992.

On July 9, 1993, the appellant, through his current counsel

advi sed the respondent in witing that the
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appellant's position was that the waiver was a falsified document.
On July 14, 1993, the appellant's counsel filed the appeal in this
matter again stating,

_ Mr. ! contenc}s th{;lt the settlement agreement
relied ' [on y Callfonrla [§1c]l Department of
Corrections to deny reinstatment [sic] 1s fraudulent.

Prior to the hearing, the respondent engaged the services of a
document reviewer for the Department of Justice to review the
waiver. A affidavit in the record from the reviewer indicates that
the waiver bears the signature of and was dated by the appellant.

At the hearing, the appellant through counsel stipulated that
the appellant no longer disputed that he signed the waiver. He
gave no reasonable explanation for his former accusations.

It is found that the waiver was executed by the appellant on

or about April 23, 1991.

B. Validity of Waiver - It was knowingly executed.

At the hearing, the appellant claimed that he did not
"knowingly" execute the waiver, and that because it was not
knowingly executed it should not be enforced.

Applying the basic law of contracts, the contract or agreement
should be interpreted to give effect to the mutual intention of the
parties existing at the time of its execution and the language of
the agreement should govern the interpretation if clear and
concise. Also, a contract may be explained by reference to
circumstances under which it was made and the matter to which it

relates. (See
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generally California CGvil Code sections 1635 et seq.)

The |anguage of the waiver agreenent (set forth at section
V. A. above) is clear and conci se. It states that the appellant
agrees not to apply for enploynent and waives any right of
rei nst at enent . It also clearly states that the appellant
understands he is waiving the right so that he can settle his
wor kers' conpensation claim

The foll ow ng evidence taken fromthe appellant at the hearing
establ i shes the circunstances under which he executed the waiver.
On April 23, 1991, on the day set for the workers' conpensation
hearing, the appellant appeared at the WAB wth his workers
conpensation attorney. He recalled that he "just wanted to get the
[ wor kers' conpensation] hearing over with; he had "a shot of brandy
at hone that norning"--"or two". He also testified that after a
couple of hours of "badgering" by his attorney regarding the
wai ver, he went to the 7-11 on the corner of Howe and Arden and
bought a beer which he consuned. (He admtted he may have had nore
than one, but they were small cans).

Wiile at the 7-11 store, the appellant called and talked wth
Attorney Alcala's secretary and was advised against waiving
reenpl oynent rights.

Thereafter, he returned to the hearing site and signed the
conprom se and release. He did not specifically recall signing the
wai ver. He was not sure if he had taken nedication at the tine of
t he hearing. However, he denied that he felt he was under the

i nfl uence when he signed the
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conprom se and rel ease.

The appellant further testified that in discussing the terns
of the conpromse and release, his attorney advised him that in
exchange for $45,000 in a lunp sum the respondent was asking that
he waive his right to reinstatenent and future nedicals. He stated
he said to the attorney sonething to the effect of, "why should I
wai ve the right to reinstatement?--1 just paid $4000 to a [anot her]
lawer [Alcala] to get ny job back;" and his attorney responded
sonething to the effect of, "just sign and date this, I'm the
attorney; if PERS decides to reinstate you, they have the right to
doit."”

Subsequent to the execution of the conprom se and rel ease and
the waiver, the appellant's workers
conpensation attorney provided him with copies of the executed
docunents, as set forth above, and the appellant accepted paynent
of the lunp sum award. He did not thereafter challenged the
validity of the settlenent before the WCAB.

The appellant introduced testinony from sonme of his coworkers
that he has spent years attenpting to reinstate to the position of
Correctional Oficer. That testinony consisted of conversation
between those coworkers and the appellant. He also introduced
testi mony from sone coworkers that he was treated differently from
sone ot her enpl oyees at COMF who sustained work related injuries but

were not disability retired by respondent.
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The evidence on appellant's efforts to reinstate was not

considered to prove or disprove whet her he executed a valid waiver
It only denonstrated that the appellant wanted both the workers
conpensation settlenent and reinstatenent.

The evidence relating to the circunstances surrounding the
appel lant's retirement was not considered relevant to the issues at
hand. The decision of PERS to approve or not approve the request
for disability retirement in 1988 was not before the ALJ for
revi ew.

It is concluded that the appellant failed to prove that he did
not know ngly execute the waiver, In fact, the evidence proved that
the appellant knew and relied on the execution of that waiver to
obtain a substantial award of noney fromrespondent in the workers
conpensation forum

C The appellant waived his right to any offer of reenploynent
with CDC

The final issue which nust be addressed is the enforceability
of the waiver to deny the appellant reinstatenent to the position
of Correctional Oficer.

PERS, by its informational brief, and the appellant, by
adoption of PERS argunent, contest the enforceability of the
execut ed wai ver.

According to PERS s brief:

Under the Public Enployees' Retirenent Law, PERS

has the sole jurisdiction to determne under what

conditions state enployees nmay receive retirenent-

rel ated benefits. Accordi ngly, PERS determ nes, under

pertinent statutes, when enployees are eligible for

disability retirenment and when they nmay be reinstated on
t he basis that
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they are no |onger disabled. Under the Public Enployees'

Retirement Law, a state enpl oyee who is no | onger disabled has

an absolute right of return to his or her previous position.

PERS, by brief, thereafter directed the SPB to find that any
wai ver executed whereby an enployee who has disability retired
gives up his right to reinstatenent in settlenent of a worker's
conpensation claim be found invalid based on Gvil Code section
3513 and voided as contrary to public policy.

Section 3513 is one of many Maxins of Jurisprudence. It
st at es,

"Any one may wai ve the advantage of a |aw intended

solely for his benefit. But a law established for a

public reason <cannot be contravened by a private

agreenent . ">

PERS concern for violations of public policy stens fromits
view that the statute (section 21029) is intended to relieve the
state from paynent of a retirenment allowance to those who are no
| onger disabled. That is to say, the statute is intended to enable
abl e-bodied individuals to return to full enploynent instead of
continuing to pay themdisability benefits.

PERS argunent is based on its understandi ng of Governnent Code

section 21029 (referenced above) that it cannot cancel the PERS

benefit paynents until CDC actually offers to reinstate the retiree

(appel lant); and therefore

®This maxim like the others in the Gvil Code are intended to
aid in the application of civil laws, not stand independently as
law. (See Gvil Code section 3509.)
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it is required to continue to pay disability benefits to an
i ndividual who is no |onger disabled if no offer is nade.

This argunent is rejected because it msperceives the effect
of the original waiver of reenploynent.

The term "nmandat ory" does not nean "absolute.” The appel | ant
has mandatory reinstatenent rights; he does not have absolute
rei nstatenment rights. There is nothing in section 21029 which
absol utely mandates the appellant's return to his prior job or that
he be paid benefits indefinitely. The appellant has an exercisable
"option" to not return. As stated therein, "...he or she shall be
reinstated at his or her option to such a position."

The waiver is broader in intent than PERS or the appell ant

suggest . It is an agreenent that any current or future tender of

enploynent is rejected. The actual offer or tender of enploynent

need not be nade anynore than the actual refusal need to be
rendered because both have been, in effect, waived. (The |aw does
not require idle acts.)

Accordingly, it is concluded that the appellant has wai ved any
offer of future enploynment along with his waiver of reenploynent
with CDC. This waiver does not prohibit the appellant from seeking
reenpl oynent with other State agencies or departnents. It also by
its nature permts PERS to treat it as a waiver of offer and a
exercise of appellant's option to not accept reenploynent with CDC

under Governnent Code section 21029, thereby permtting
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cancellation of his disability retirenent all owance.
ok % k%

PURSUANT TO THE FOREGO NG FI NDI NGS OF FACT THE ADM NI STRATI VE
LAW JUDGE MAKES THE FOLLOW NG DETERM NATI ON OF | SSUES:

Based on the above, it is concluded that the authority of the
SPB to issue a decision in this matter is advisory and consi stent
with past practices between nanagenent staff of the SPB and PERS
The appel | ant, respondent and PERS have agreed that the SPB shoul d
hear the matter on its nerits and issue a decision. Consequently,
the findings of facts and determ nation of issues set forth in this
decision are intended to assist PERS and the parties in conplying
with their statutory obligations under the Public Enployees
Retirenent Law

From the evidence on the record it is determned that the
appel l ant executed a valid and enforceable waiver of his right to
reenpl oynent with CDC, and that CDC reasonably relied on that
wai ver in denying the request for reenploynent after the appell ant
was determned to be no
| onger incapacitated for the performance of the position of
Correctional Oficer.

It is determned that the statutory provisions of Governnent
Code section 21029 relating to reinstatenent from disability

retirenent are not inconsistent with said wai ver.
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Further, it is determned that the appellant is not
wi thout any relief. Shoul d PERS chose to cancel his retirenment
allowance, he has a right to seek enploynent with all state
agencies and/or departnents except for the Youth and Adult
Corrections Agency. He also has a right to appeal any PERS
deci sions, pursuant to section 555.1, as referred to above.

For the above reasons it is determned that the appeal should
be deni ed.

ok % k%

WHEREFCRE I T IS DETERM NED that the action of the appointing
power in refusing to reinstate the appellant to the position of
Correctional O ficer effective June 30, 1993, is affirned and the
appeal is denied.

ok % x %

| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the case.

DATED:. July 5, 1995.

Mary C.  Bowran
Adm ni strative Law Judge
St at e Personnel Board





